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Abstract:

Man is basically a social animal. From the very beginning of his social life,
he has adopted and envisaged certain ways and means to fulfill his social
needs. The evolutionary history of society from Stone Age to the modern era
has undergone complex and constant changes in this respect. Religion,
geography, history, economics and various other social environments have
synthesized the present social customs; all the social factors have given birth
to a particular local culture. A social custom has its source in the classical
culture of the land and has the sanction of religion and ethical composition
of the society. The religion and the civil law encourage and sanction the ways
and means to fulfill the rituals and the legal life of the people. The customs
survive in a particular society provided they are not contrary to the basic
norms of the society. Therefore norms and ethical frame work of the society
along with the religious beliefs shape and nourish the modes of customs.
Having all these variables a social practice becomes recognized as classical
custom. The study underhand focuses on the status and role of customs in
the light of Islamic jurisprudence and the western law. Because both the
Islamic jurisprudence and the western law are the force and sanction behind
the customary frame work of society. Therefore we will try to evaluate and
analyze the shape, form and mode of a social customs in this regard with the
help of Al-Qawaid-Al-Fighiya and Maxims of equity.

Keywords: Customs, Islamic Jurisprudence, Al-Qawaid-Al-Fighiya,
Western law, Maxims of Equity.
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3. Equity abhors super fluous things.*
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4. Nothing is so consonant to natural equity, as that the
same thing be dissolved by the same means by which

it was bound.”
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1. Consuetude ex certa causa rationabili usitata privat

communem legem.

A custom based on a certain reasonable foundation
abrogates the common law.®
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2. Consuetudo pro lege servatur.
Custom is protected by the law.?’
et SuE T E s
3. In contractu tacite insunt quse sunt moris et

consuetudinis.

Those things which are customary and of general usage
are tacitly implied in a contract.?®

24 Alastair Hudson, Understanding Equity and Trust (Sixth Edition), 32.
% Broom, A Selection of Legal Maxims, 877.
% John, N Cotterell, A collection of Latin Maxims and Pharases(London: Stevens and
Haynes,Bell Yard, Temple Bar, Third edition: 1913), Maxim No: 37,
27 John, N Cotterell, A collection of Latin Maxims and Pharases, Maxim No: 38.
28 John, N Cotterell, A collection of Latin Maxims and Pharases, Maxim No: 112.
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5. Malus usus est abolendus.
An evil custom ought to be abolislied.*
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6. Modus et conventio vincunt legem.
Custom and agreement overrule the law.3!
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7. Optimus legis interpres est consuetude.
Custom is the best interpreter of law.*2
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8. Vetustas pro lege semper habetur.
An old custom is ever regarded as law.
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2 John, N Cotterell, A collection of Latin Maxims and Pharases, Maxim No: 138.
30 John, N Cotterell, A collection of Latin Maxims and Pharases, Maxim No: 147.
31 John, N Cotterell, A collection of Latin Maxims and Pharases, Maxim No: 153.
32 John, N Cotterell, A collection of Latin Maxims and Pharases, Maxim No: 197.
3 John, N Cotterell, A collection of Latin Maxims and Pharases, Maxim No: 278.
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Custom is the best interpreter of law.
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Laws were only preserved by memory and custom.
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Custom is the embodiment of those principles which

have commended themselves to the national
conscience as the principles of justice and public utility
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Custom is a rule of conduct which the governed
observed spontaneously and not in pursuance of law set
by a political superior.

Custom is a generally observed course of conduct.
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Custom and agreement overrule the law.
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An evil custom ought to be abolished.
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Equity does not incline to introduce new and
unusual things
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Equity abhors super fluous things
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Nothing is so consonant to natural equity, as that
the same thing be dissolved by the same means by
which it was bound
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